provided him with several options for deploying a national missile defense. ' In the course of this analysis, Politics as Law observed that the current debate over statutory interpretation could shed light upon these issues. Over five pages or so, the Essay suggested that, regardless of whether one agreed with a "textualist" or a "dynamic" theory of reading statutes, the considerations behind both approaches supported executive control over treaty interpretation. 6 I then dropped this footnote:
As far as I can tell, only one author has attempted to explore in any detail the relationship between treaties and the recent debates over statutory interpretation. 7 Professor Van Alstine argues that no commonalities exist between domestic canons of statutory interpretation and treaties because of the special nature of treaties, especially in the private international commercial area. He argues that such treaties "delegate" to the federal courts the law-making power to fill in gaps in treaties, and that the courts should perform this task in harmony with the courts of other nations. Professor Van Alstine's account, however, suffers from his failure to identify any constitutional authorization for such an enormous transfer of power from the treatymakers to the courts, one that would arguably violate the Constitution if undertaken domestically. Professor Van Alstine's approach also attempts to read into the Constitution treaty interpretation theories developed at the international level, but without demonstrating any domestic legal authorization for such a move.
8
In response to this footnote, Professor Van Alstine has attempted to redress his most obvious difficulty: his notion that the Constitution permits the transfer of interpretive authority over certain treaties from the executive branch to the judiciary. 9 Professor Van Alstine's interesting Response Essay provides me with a welcome opportunity to consider in more depth the role of the courts in filling in gaps in treaties. Upon further reflection, I think my original instincts were right. In the following pages, I will explain why Professor Van Alstine's argument that treaties ought to receive the same treatment as statutes is unconvincing and, indeed, why it does violence to the separation of powers and the proper allocation of the foreign affairs power.
Several significant problems pervade Professor Van Alstine's approach to treaty interpretation. It transplants the most expansive theories of 5. . Here, I cited Michael P. Van Alstine, Dynamic Treaty Interpretation, 146 U. PA. L. REV. 687 (1998 in the executive branch. It concludes that the proposed delegation of authority to interpret treaties to the judiciary runs counter to the original understanding and violates modem Article III jurisprudence. Finally, Part III discusses whether broad theories of federal-common-law making justify a similarly expansive role for judicial treaty making. It concludes that this approach distorts both the text and structure of the Constitution. This distortion is compounded by Professor Van Alstine's notion that a treaty can delegate to the federal courts the power to transfer treaty-interpretation authority to foreign or international courts.
I VAN ALSTINE'S RESPONSE TO POLITICS AS LAW

A. Revisiting Politics as Law: Constitutional Foundations for
Interpretation of Treaties by the Executive Politics as Law used the issues surrounding treaty interpretation as the lens through which to understand the application of the separation of powers to treaties. For the most part, scholarly writing about this question has addressed the scope of the Senate's constitutional role in consenting to treaties. 6 Article II, Section 2 of the Constitution states that the President "shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur."' 7 Some have read this provision as giving the Senate an equal role in treaty making, or at least one more active than its practice today, in which the President usually presents a fully negotiated agreement to a Senate that often defers. Many of the most interesting questions involving treaties, however, go beyond this debate, which is characterized by long-settled positions and is the subject of much partisan wrangling. Thus, in my other work, I have explored the manner in which the separation of powers applies to other treaty questions, such as the delegation of lawmaking authority," 8 non-self-execution, 9 and interchangeability with statutes. 0 These issues are increasingly important as treaties assume a more central role in the regulation of domestic affairs.
With this in mind, Politics as Law sought to create a framework for understanding treaty-interpretation issues. It first argued that analysis of the interpretation power ought to begin with the constitutional text. 2 " Unlike the authority to enact legislation, the treaty power as a whole is located in Article II of the Constitution, which indicates that it ought to be regarded as an exclusively executive power. Although the Senate plays a role in providing its advice and consent, there are several reasons that this exception to the President's general power over treaties should be read narrowly. First, the location of the treaty power in Article II suggests that treaties are not legislative in nature. The treaty power is an executive power, as it was under the British constitution of the eighteenth century. 22 Just as Article I describes Congress's powers and Article III those of the federal judiciary, Article II focuses solely on the powers and functioning of the executive branch. Inclusion of the treaty power in Article II indicates that it belongs to the President. Second, Article II, Section 2 enumerates executive powers that have been divided and shared with Congress (such as the power to declare war and the commander-in-chief power) or the Senate (as with the treaty and appointment powers). 23 The Senate's participation, however, does not transform the treaty power into a quasi-legislative power so much as it represents the dilution of the unitary nature of the executive branch, just as the inclusion of the presidential veto over legislation does not undermine the fundamentally legislative nature of the Article I, Section 8 powers. Third, Article 11's Vesting Clause establishes a rule of construction that any unenumerated executive power, such as that over treaty interpretation, must be given to the President. 24 Article II begins with a general grant of power that requires that all of the federal executive power vest in the President, 25 in contrast to the Vesting Clause of Article I, in which only legislative powers "herein granted' are given to Congress (thus limiting the legislature to only those powers specifically enumerated). 26 Politics as Law then demonstrated that a functional approach to treaty interpretation led to the same result. 2 7 First, it argued that the nature of intemational relations, especially in the modem world, has led to the centralization of the power over foreign affairs in the President. He remains the constitutional actor best able to gather information, develop policies, and monitor responses in a fast-moving, dangerous environment. 2 ' As 21. Yoo, Politics as Lav, supra note 1, at 869. 22. On the nature of the treaty power under the British constitution, see Yoo, Globalism, supra note 19, at 1981 -2001 23. Alexander Hamilton put it, "Decision, activity, secrecy, and dispatch will generally characterize the proceedings of one man, in a much more eminent degree, than the proceedings of any greater number .... ,2 Second, Politics as Law showed that the President's monopoly over foreign affairs is mirrored in the process of treaty making, in which the President controls the choice of subjects and partners, the course of negotiations, and the decision of whether to make the agreement even after the Senate has consented. 3 " Neither the Congress nor the Senate can force the President to make a treaty (in contrast to legislation, the President effectively wields an absolute veto over treaties), and the President controls the power over termination." It would make little sense, I argued, to read the treatyinterpretation power at odds with these other, albeit unenumerated, aspects of the treaty power. 2 Third, Politics of Law concluded that treaty interpretation has to rest with the President due to his management of foreign policy and his constitutional control over the interpretation of international law on behalf of the United States. 33 The President must constantly interpret international law in the course of conducting our day-to-day foreign affairs. 34 Even if treaties contain gaps in meaning, presidential treaty interpretation performs a function akin to that of the federal courts in creating specialized federal common law, without the attendant legitimacy problems.
Politics as Law concluded its textual and structural analysis by seeking to glean some lessons from the recent scholarship on statutory interpretation." I argued that those who favored either textualist or dynamic approaches to statutory interpretation would agree that the President ought to enjoy the power of treaty interpretation. Textualists, who criticize the use of legislative history by courts, would give no weight to any senatorial readings of a text but instead would favor interpretations based purely on, the text that survived Article II, Section 2's supermajority process. 36 Those who promote dynamic theories of interpretation advocate a more creative role for judges in bringing policy considerations to bear in reading statutes. In the foreign affairs setting, these dynamic theorists would look to the 29. THE FEDERALIST No. 70, at 472 (Alexander Hamilton) (Jacob E. Cooke ed., 1961).
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See Yoo, Politics as Law, supra note 1, at 873-77; see also Louis HENKIN, FOREIGN AFFAIRS AND THE UNITED STATES CONSTITUTION 184 (2d ed. 1996) (suggesting that the President can choose not to make a treaty even after the Senate has given its advice and consent).
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See President, rather than the courts, to play the role of a dynamic interpreter, since in foreign affairs the President plays the primary role in applying laws to facts and setting policies. I sought to further support this analysis by looking to the Framers' original understanding of treaty interpretation. According to Politics as Law's analysis of the relevant historical materials, the Constitution's ratifiers would have understood the treaty power to be executive in nature, based on the traditional placement of the power with Anglo-American chief executives. 37 I also showed that the transfer of the treaty power from the Senate, where it had become lodged in earlier drafts of the Constitution, to the Article II process we have today, signified a desire to reduce the role of the Senate in favor of the nationally elected President. 3 "
In reviewing this history, I thought that scholars had overlooked one particularly telling event: President George Washington's Neutrality Proclamation. 3 9 In 1793, President Washington issued a proclamation that the United States would remain neutral in the conflict between revolutionary France and the other European powers. In so doing, President Washington interpreted the Franco-American Treaty of Alliance of 1778, which contained a mutual defense provision, as not requiring American entry into the war on France's behalf. Washington's cabinet, which was composed of several leading members of the Framing generation, such as Alexander Hamilton, Thomas Jefferson, Edmund Randolph, and Henry Knox, never disputed that the power to interpret the treaty rested with the President alone, that neither the Senate nor the House needed to be consulted, and that the Continental Congress's understanding of the treaty had no relevance. 4 " In defending the Neutrality Proclamation, Alexander Hamilton made textual and structural arguments similar to those in Politics as Law: the treaty power was executive, and any unenumerated powers related to it should be inferred to vest in the President." In criticizing the proclamation, James Madison attacked Hamilton's broad theory of executive power-in a rather unconvincing fashion, according to historians42 Politics as Law concluded by applying its analysis to the current debate over the application of the ABM Treaty to the testing, development, and deployment of a national missile defense.' The collapse of the Soviet Union had raised the possibility that the ABM Treaty was no longer in force due to the disappearance of one of the two state parties to the agreement. 45 I argued that the Clinton administration was able to enter into agreements with four successor states to the U.S.S.R. without submitting them to the Senate for advice and consent because of the executive's control over treaty interpretation. 46 Just as President Washington could interpret the 1778 Treaty of Alliance as not requiring the United States to enter into the European wars, so too could President Clinton interpret the ABM Treaty as applying to Russia, Belarus, Kazakhstan, and Ukraine even after the disappearance of the Soviet Union. This power, however, could just as easily be used to interpret the ABM Treaty as not precluding the testing and deployment of a defense system designed to stop small-scale missile launches by rogue states or terrorists, but not a full-scale strike by Russia. Indeed, I argued, such an outcome was one of many different ways in which the President could enter into a variety of formal or informal arrangements with the Russians to allow national missile defense. Only some of these options, such as a treaty amendment or a congressional-executive agreement, would require legislative participation. Many others would not, such as an informal coordination of policies, a sole executive agreement, treaty interpretation, treaty suspension, or treaty termination. The House and the Senate, however, would have available their usual tools of oversight, legislation, and appropriations to support or contest the President's policy on national missile defense without needing a formal role in treaty interpretation, suspension, or even termination. The legislature can influence treaty matters through the normal working of politics rather than through an overly legalized process requiring the Senate's advice and consent or legislative interpretation of treaties.
B. False Categories: The Problem of Classifying Self-Executing
Treaties as "Legislative" In an earlier article, Professor Van Alstine had advanced the notion that federal courts could and should engage in lawmaking in certain subjects regulated by treaties. 4 7 He argued that features of the Convention on the International Sale of Goods ("CISG") had explicitly "delegated" power to the federal courts to unilaterally create new norms of private law in the 44 area of commercial contracts. 4 " Naturally, this expansive vision of the role of American courts conflicts with the executive branch's traditional authority over treaty interpretation as part of its constitutional power over foreign affairs.
Professor Van Alstine admirably admits that his CISG article had reached too quickly for the grail by failing to develop any constitutional theory granting the federal courts such remarkable power. 49 In his response to Politics as Law, he tries to remedy this defect. He supports his earlier claim by arguing that there are really two types of treaties. The first, which takes the form of contracts between sovereign nations, generally regulate matters of international politics and therefore do not create individual rights." In regard to these agreements, such as the ABM Treaty, Professor Van Alstine acknowledges that "the treaty may indeed 'address[] itself to the political, not the judicial department."' 5 1 In this respect, Professor Van Alstine appears to agree with the reasoning and conclusions of Politics as Law, at least with regard to the ABM Treaty, and indeed, probably to most other treaties.
The second category, however, is where Professor Van Alstine and I part ways. According to Professor Van Alstine, this second type of treaty establishes individual rights that automatically give rise to a federal cause of action. For this category of agreements, Article III courts have the constitutional power to impose their own interpretations in the course of adjudicating disputes involving treaty terms." He derives this rule from both textual and doctrinal sources. 5 3 As a textual matter, he argues, the Supremacy Clause makes treaties the laws of the land, capable of judicial enforcement on a par with the Constitution and statutes, 54 while Article III extends the federal judicial power to cases arising under the Constitution, the laws of the United States, and treaties. 5 Thus, just as the federal courts have the constitutional authority to "say what the law is" in regard to lawsuits involving constitutional and statutory provisions, they also must have the equal authority to pronounce-as a final matter-on the meaning of treaties. 6 58 asserts that treaties that purport to create individual rights are capable of direct judicial enforcement, even without implementing legislation in areas of Congress's exclusive Article I authority. 59 Self-executing treaties allow the courts to interpret treaties directly without interference from the executive or legislative branches. 6 " According to Professor Van Alstine, this is especially true for treaties that completely lack the characteristics of a sovereign-to-sovereign bargain. 6 ' Some treaties apparently "impose no substantive obligations on the United States in its international conduct as a sovereign entity [but rather] their subject is purely the private relations between private actors involved in defined commercial law transactions." ' 6 2 He contends that such "legislative treaties" are identical to Article I legislation and should be treated as such by the federal courts. Professor Van Alstine's approach suffers from several flaws. His theory's overarching problem is its effort to transform his preferred treaties into superstatutes that would receive exalted treatment from the American public lawmaking system. The defects of Professor Van Alstine's theory here are twofold. It would distort the Constitution's structural limitations on the legislative power, and it would encourage an unwarranted expansion of judicial authority into foreign affairs. This Part will explain the general textual and structural defects in Professor Van Alstine's theory and will focus, in particular, on the question of treaty termination. It will then show the problems with Professor Van Alstine's approach to federal jurisdiction and the role of the federal courts. it is worth asking why they are treaties at all, since there seems to be no reason to use an agreement with another nation to achieve the desired result. Indeed, such agreements raise the concern that they are not really treaties but, rather, efforts to enact domestic legislation without undergoing the statutory process and without being subject to the limits on Congress's ennumerated powers.
63. Id. at 1280.
A. The Structural and Textual Implications of Treaty Delegation of Interpretive Power
Professor Van Alstine's central problem is his effort to transform an executive power into a legislative one. Article II, Section 1 of the Constitution provides that the executive power of the United States is vested in a single, unitary executive branch headed by the President.' Article II then enumerates powers, such as the treaty and appointments powers, in which the unitary nature of the executive branch has been diluted by the inclusion of the Senate. 6 " Nonetheless, the Senate's participation does not change the treaty power into a legislative power, just as its role in appointments does not transform the nomination and confirmation of officers of the United States into a legislative authority. The Framers clearly understood the difference between the legislative power, which was seen as the authority to make rules governing the private conduct of citizens, and the executive power, which was seen as the power to execute the laws and employ the nation's strength in its foreign affairs. 6 6 They embodied this understanding in the clear allocations of power between Articles I and II. In defining the line between the executive and legislative powers, the Supreme Court and prominent scholars, such as Professor Henry Monaghan, have defined the executive power by its very inability to make laws. 67 Reading the treaty power as establishing just another species of legislative power, as Professor Van Alstine would have it, would directly violate this understanding of the separation of powers.
Second, Professor Van Alstine's efforts to use the treaty power to enact broad rules of domestic, private conduct would undermine the Constitution's careful definition of and restrictions on the legislative power. The nature and scope of the federal legislative power was one of the most contested issues during the Constitution's ratification. 68 Its limitation to the subjects enumerated in Article I, Section 8, and the recognition that federalism and the separation of powers would hem in its use, were crucial compromises that allowed the ratification process to go forward. 69 This result should prove unacceptable even to most international law scholars, who generally have articulated similarly broad theories about the treaty power. 7 ' If the treaty power can give rise to some sort of alternate legislative power, then it should be able to exercise any element of Congress's Article I powers. As James Madison argued during the Jay Treaty debates, "if the Treaty-power alone could perform any one act for which the authority of Congress is required by the Constitution, it may perform every act for which the authority of that part of the Government is required." 72 There is no difference, at least as a matter of constitutional text or structure, between using treaties to regulate international commerce, impose taxes, or enact criminal laws. Nonetheless, international law authorities generally acknowledge that treaties in these areas cannot take effect in domestic law without congressional implementation. Even the
Restatement (Third) of the Foreign Relations Law of the United States ("Restatement (Third)") maintains that treaties cannot exert direct effect within the United States if legislation is "constitutionally required." 73
Professor Louis Henkin, widely regarded as the dean of the American international law community, joins the Restatement (Third) in the view that treaties cannot punish criminal conduct, raise taxes, appropriate money, or declare war. 74 All of these actions, however, fall exclusively in the domain reserved by Article I to Congress. Professor Van Alstine apparently believes that treaties may exercise any and all of Congress's Article I powers, which include imposing taxes, spending, declaring war, and raising the military. The sheer absurdity of this juxtaposition highlights the distortions in the constitutional text and structure created by Professor Van Alstine's view.
Third, Professor Van Alstine's theory would directly undermine the delicate structure of the Constitution by creating a virtually limitless legislative power. Leading international law commentators believe that a treaty can be made on any subject, so long as it is "an agreement between two or 70. INS v. Chadha, 462 U.S. 919, 959 (1983) .
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RESTATEMENT ( more states or international organizations that is intended to be legally binding and is governed by international law ... ,71 They further believe that treaties are not generally subject to the separation of powers. 76 Thus, under this view, treaties may delegate powers to international organizations where statutes could not, they can allow nonfederal officials to exercise federal executive power, and they can transfer the power to decide cases to international dispute resolution systems. 77 If undertaken by statutes, such actions would raise constitutional difficulties under various structural protections for the separation of powers, such as the nondelegation doctrine, the Appointments Clause, and Article III's vesting of the federal judicial power in the federal courts. It seems, under Professor Van Alstine's view, that these restrictions on Congress's Article I powers disappear where treaties are concerned. If treaties also may exercise direct domestic legislative authority, as Professor Van Alstine claims, then treaties would have the benefit of exercising all of the power due to Congress in Article I but would be free from any of the separation of powers restrictions that usually apply.
This constitutional loophole grows larger in the area of federalism. In Missouri v. Holland, the Supreme Court suggested that federalism does not apply to the treatymakers in the same way that it applies to Congress. 78 According to Justice Holmes, the treaty power was not to be limited in the same manner as Congress's Article I, Section 8 powers, because treaties concerned "a national interest of very nearly the first magnitude," 79 the power over which had to be vested somewhere in the national government. Although a vigorous debate questions whether Missouri v. Holland was correctly decided," 0 most international law scholars agree that the President and Senate can use treaties to make national policy on any subject regardless of the Tenth Amendment or the limited enumeration of federal powers 78. 252 U.S. 416,433-35 (1920 Boerne v. Flores, 2 the Religious Freedom Restoration Act violated the federalism limits on Congress's enumerated powers, the national government could achieve the same legislative result by relying upon the treaty power instead. 3 When combined with such thinking, Professor Van Alstine's proposition that treaties can exercise the same force as statutes would, if accepted, create a new species of legislative power wholly free of the Constitution's federalism limitations. It is difficult to imagine a theory that would be more at odds with the Constitution's most basic textual and structural principles.
Fourth, Professor Van Alstine's elevation of the Treaty Clause into a sort of superlegislative power would severely distort the Constitution's allocation of the foreign affairs power. Most commentators and authorities recognize that the Constitution centralizes the foreign affairs power in the executive branch s4 Under United 8 5 as well as by long-standing executive and legislative practice reaching back to the very beginnings of the Republic, 8 6 the President is constitutionally responsible for the conduct of foreign policy. 87 As the sole organ of the nation in its foreign relations, the President is responsible for establishing policy goals, conducting diplomatic relations and negotiations, communicating with other nations, and making agreements. Article II, Section 2 declares that the President makes treaties, subject to the advice and consent of two-thirds of the Senate. Despite the Senate's role in providing advice and consent, the President's role in the treaty context is clearly dominant. The President, not the Senate, chooses to initiate the treaty process, and the President can still refuse to make a treaty even after the Senate has approved it. 8 " Professor Van Alstine's effort, however, to transform treaties into something more akin to legislation threatens to oust the President from this constitutionally dominant position and effectively negates the President's absolute veto over foreign policy. 
B. The Executive's Power over Foreign Affairs and the Termination of Treaties
A prime illustration of the severe difficulties besetting Professor Van Alstine's view can be found in his discussion of the termination of treaties. 9 Statutes require the consent of both houses of Congress and the President, or two-thirds of Congress without the President, before they can be repealed. This requirement makes a certain amount of sense as a formal matter, as the same process to make a law should be used in order to repeal it. Thus, statutes can only be repealed by subsequent statutes, and constitutional provisions can be nullified only by the ratification of a contrary, later-in-time constitutional amendment (as with the Eleventh, Thirteenth, Fourteenth, and Fifteenth Amendments). If Professor Van Alstine is to remain consistent in his claim that, for constitutional purposes, lawmaking by treaty should be treated just like lawmaking by statute, then treaties should logically face similar requirements for termination. Accordingly, treaties having the force of statutes should only be terminable by the agreement of the President with two-thirds of the Senate or, perhaps, by the enactment of a repealing statute. If the President cannot repeal ordinary laws by himself, then he cannot terminate treaties by himself; indeed, such action would fall afoul of the President's duty to take care that the laws are faithfully executed.
Despite this attractive symmetry, Professor Van Alstine's theory leads to the inevitable conclusion that presidents cannot terminate treaties, a position that has been flatly rejected by almost all of the commentators, courts, and government entities that have addressed the issue. 9 " Even though the constitutional text does not specifically address the issue, the President has long been understood to enjoy the power to terminate treaties unilaterally. Just as the President retains the power to remove executive branch officials, even though he shares the appointments power with the Senate, 91 he also has the power to terminate treaties. Both are the result of the textual vesting of all unenumerated executive powers in the President. be vested in the chief executive. Further, the President alone decides whether to initiate the treaty process, the President alone signs the agreement, the President alone can decide not to submit even a signed agreement to the Senate, and the President alone can choose not to make an agreement after the Senate has given its advice and consent.'
[E]ven after [the President] has obtained the consent of the Senate it is for him to decide whether to ratify a treaty and put it into effect. Senatorial confirmation of a treaty concededly does not obligate the President to go forward with a treaty if he concludes that it is not in the public interest to do so. 0 2 Reserving to the President a unilateral power to terminate treaties maintains the harmony of the President's general authority over treaties and the unity of the executive power.
Professor Van Alstine's view, by contrast, not only does violence to this text and structure but also disrupts the Constitution's vesting of the foreign affairs power in the President. Article II's granting of the unenumerated federal executive powers to the President, in combination with his enumerated powers as commander in chief, maker of treaties, and receiver and appointer of ambassadors, makes clear that the President is the sole organ of the nation in its foreign affairs. From the very beginnings of the Republic, this constitutional arrangement has been understood to grant the President plenary control over the conduct of foreign relations. As Secretary of State Thomas Jefferson observed during the first Washington administration, "[tihe constitution has divided the powers of government into three branches [and] has declared that 'the executive powers shall be vested in the president,' submitting only special articles of it to a negative by the senate."' 03 Due to this structure, Jefferson continued, " [t] he transaction of business with foreign nations is executive altogether; it belongs, then, to the head of that department, except as to such portions of it as are specially submitted to the senate. Exceptions are to be construed strictly.""' In defending President Washington's authority to issue the Neutrality Proclamation of 1793, Alexander Hamilton came to the same conclusion regarding the President's foreign affairs powers. According to Hamilton, Article II "ought... to be considered as intended ... to specify and regulate the principal articles implied in the definition of Executive Power; leaving the rest to flow from the general grant of that The President must retain the power to terminate treaties in order to give full effect to the Constitution's broader grant of the foreign affairs power in the executive branch. The President must have the ability to terminate international agreements when they conflict with the national interest or the executive's foreign-policy goals, and he must at least be able to threaten to withdraw from treaties in order to procure better deals in international negotiations. Professor Van Alstine would divest the President of the flexibility needed to manage the nation's foreign affairs in order to transform treaties into a superior form of domestic lawmaking.
C. Problems with Automatic Judicial Enforcement of Treaties
Professor Van Alstine's theory further suffers from a simplistic view of Article III and the nature of federal jurisdiction. According to Professor Van Alstine, a treaty that appears to be intended to create individual rights, or even one that regulates only private relations between private parties, automatically triggers a cause of action in federal courts due to Article III, Section 2's grant of jurisdiction over "all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority. . . ."'0' Just as federal constitutional and statutory provisions directly support "arising under" jurisdiction, 0 9 the reasoning goes, so too must federal treaties, which are mentioned in the same clause of Article 111. 110 Constitutional and statutory provisions, however, do not themselves benefit from such sweeping judicial enforcement. Professor Van Alstine's argument fails because courts have refused to adopt the same blanket rule of self-execution for constitutional and statutory provisions that he urges for treaties. In the statutory context, for example, federal courts generally have refused to recognize a claim, even when brought by an injured
105.
ALEXANDER plaintiff, unless the statute clearly grants a private cause of action., Although the Supreme Court once had adopted a generous approach toward the implication of private rights of action,' 2 it has more recently adopted a narrower approach requiring that Congress clearly state an intent to create a cause of action in either the statutory text or the legislative history." 3 As a result of the Supreme Court's current approach, numerous federal statutory provisions cannot be enforced in court. Administrative law recognizes that the executive branch, rather than the judiciary, will enforce certain federal policies embodied in statutes." 4 Foreign affairs, with its demands for swift, unitary executive action on behalf of the nation, makes automatic judicial enforcement of statutory provisions in that area even more unlikely and inappropriate. In Tel-Oren v. Libyan Arab Republic,"' for example, the D.C. Circuit refused to hear a claim, brought under the Alien Tort Statute," 6 by the survivors of a terrorist attack in Israel. Concurring, Judge Bork reasoned that courts should not infer a cause of action because the separation of powers required courts to defer to-the executive and legislative branches in foreign affairs." 7 Refusing to enforce a cause of action avoided judicial interference with the foreign affairs functions of the political branches and prevented judicial decision of issues that were unfit for judicial resolution." 8 Taking "into account the concerns that are inherent in and peculiar to the field of international relations," Judge Bork concluded that the political branches' monopolization of foreign affairs constituted a "special factor[] counseling hesitation in the absence of affirmative action by Congress." 9 Judge Bork's concurrence demonstrates that foreign affairs concerns provide special reason to question the notion that every species of federal law must be automatically enforced by the federal courts. These concerns have led to reduced judicial involvement in several foreign affairs areas, as expressed in the political question doctrine, 20 Professor Van Alstine, however, would reject these doctrines and exempt treaties from this settled approach to federal jurisdiction. 12 4 His view would effectively elevate treaties to a preferred position above statutes and even constitutional provisions by requiring their automatic judicial enforcement. His mistake in equating Article III's inclusion of treaties with automatic judicial enforcement becomes even clearer when compared with the non-self-executing nature of some constitutional provisions. According to Professor Van Alstine's logic, for example, the mention of the Constitution in the Supremacy Clause and in Article III, Section 2 should require that federal courts hear any and all cases based on a constitutional claim. Yet, this one-dimensional idea has been rejected from the very beginning of the Republic. In a well-known example, the Madisonian compromise over Article III itself left to Congress the decision whether to create the lower federal courts and how to define their jurisdiction.' 25 Congress could have refused to create any lower federal courts at all and relied instead upon the state courts to initially hear federal claims.' 26 In the Judiciary Act of 1789, the first Congress did not provide for federal jurisdiction over all Article III cases and controversies. 27 Until 1875, Congress did not authorize general federal question jurisdiction, and the diversity jurisdiction statute still does not vest the lower courts with the full reach possible under Article III, Section 2.128 These examples clearly show that the Constitution leaves certain decisions concerning the enforcement of federal law, even those expressed in core constitutional provisions, to the discretion of the political branches. Neither Professor Van Alstine nor others who have taken similar positions 2 9 have explained why treaties must 121. Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964 
D. The Political Question Doctrine and Foreign Policy
The political question doctrine further demonstrates that deeper structural concerns-namely, the Constitution's allocation of the foreign affairs power primarily to the President-will preclude judicial enforcement of treaties. The political question doctrine bars federal courts from hearing cases and controversies if the courts might intrude into matters committed to the other branches, reach determinations unsuited for judicial resolution, or make policy pronouncements that might embarrass the other branches of government.' 31 In its most recent case in this area, Nixon v. United States, 13 2
the Supreme Court refused to adjudicate a claim by a federal judge that his impeachment violated the Constitution. Writing for the Court, Chief Justice Rehnquist found the case to be nonjusticiable because the Constitution had delegated sole authority over impeachments to Congress, because the text of the impeachment clauses were insufficiently precise to lend themselves to judicial review, and because an ultimate remedy was lacking and fashioning relief was difficult.' 3 3 Although substantial debate surrounds the scope and merit of the political question doctrine, 3 4 there can be no doubt that the federal courts have relied upon the doctrine to refuse to hear claims arising under the Constitution."' Even if the courts were to treat the Constitution, statutes, and treaties in the same manner, as Professor Van Alstine claims they should, judicial enforcement of treaty provisions would not be automatic. The principles motivating the political question doctrine indicate that foreign affairs cases, in particular, should receive less judicial scrutiny than cases involving purely domestic affairs. The Constitution fully commits foreign affairs to the political branches, and it is a subject in which the courts are particularly incompetent. As Justice Jackson wrote, "[s]uch decisions are wholly confided by our Constitution to the political departments of the government, Executive and Legislative. They are delicate, complex and involve large amounts of prophecy."' 3 6 He observed, with regard to foreign affairs cases, that " [t] hey are decisions of a kind for which the Judiciary has neither aptitude, facilities nor responsibility."' 3 7 Although criticized by international law scholars, 13 the courts have continued to obey the doctrine in foreign affairs. 39 In a recent example, the D.C. Circuit refused to adjudicate a challenge to President Clinton's use of force during the conflict in Kosovo in the absence of a declaration of war or other congressional authorization. 4° Campbell v. Clinton followed the federal courts' approach to earlier conflicts, such as the Persian Gulf War, in which they had found similar challenges nonjusticiable."" Judicial reluctance to enter the fray comports with historical practice, as the Supreme Court has never agreed to reach the merits of any challenge to presidential war-making authority abroad." 42 As a matter of constitutional structure, as Judge Silberman's concurrence in Campbell makes clear, the Constitution unambiguously vests the war power wholly in the political branches through the President's commander-in-chief power and Congress's power to declare war."' 3 This allocation of warmaking authority to the political branches divests the federal judiciary of any jurisdiction in that area.
Judicial reluctance to intervene in foreign affairs cases is not limited to war powers. Rather, the Supreme Court's recognition that foreign affairs demand judicial deference to the political branches extends to the very treaty questions that Professor Van Alstine believes are fit for judicial resolution. In Goldwater v. Carter, for example, a four-Justice plurality agreed that the issue of whether the President could terminate treaties 
Id.
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See, e.g., THOMAS M. FRANCK, POLITICAL QUESTIONS/JUDICIAL ANSWERS (1992); Henkin, supra note 134. without the consent of the Senate presented a nonjusticiable political question. 1 " Then-Justice Rehnquist's plurality opinion emphasized that the political question doctrine was particularly appropriate because of the case's international dimension: "I think that the justifications for concluding that the question here is political in nature are even more compelling than in [the Guarantee Clause context] because it involves foreign relationsspecifically a treaty commitment to use military force in the defense of a foreign government .... " 4" Decisions concerning whether and how to fulfill the nation's international obligations are better made, from a structural perspective, by the President and Congress rather than by the judiciary. While the political branches can marshal society's resources swiftly and effectively to respond to prospective threats, the judiciary's limitation to deciding cases or controversies curtails its ability to play a meaningful role in foreign affairs.
See generally JOHN H. ELY, WAR AND RESPONSIBILITY: CONSTITUTIONAL LESSONS OF VIETNAM AND ITS AFTERMATH
In this respect, Justice Rehnquist's concurrence echoed Justice Brennan's articulation of the political question doctrine's application in foreign affairs. As Justice Brennan wrote in Baker v. Carr, "[n] ot only does resolution of [foreign affairs] issues frequently turn on standards that defy judicial application, or involve the exercise of a discretion demonstrably committed to the executive or legislature; but many such questions uniquely demand single-voiced statement of the Government's views." ' 146 In earlier cases, according to the Court, these reasons had led it to apply the political question doctrine to avoid reviewing foreign affairs decisions of the political branches. 147 Just as Justice Jackson observed in Chicago & S. Air Lines, 148 Baker v. Carr noted that courts should not involve themselves in foreign affairs because of their lack of ability. Moreover, Baker recognized the importance of the structural superiority of the other branches to handle foreign affairs and their plenary power over that area.
1 49 Justice Brennan's views here echoed Justice Sutherland's opinion for the Court in United States v. Curtiss-Wright. "Not only," Justice Sutherland wrote, "is the federal power over external affairs in origin and essential character different from that over internal affairs, but participation in the exercise of power is significantly limited."' 1 5 Because foreign affairs took place "[i]n 144. Goldwater v. Carter, 444 U.S. 996, 1002 (1979 S. 103, 111 (1948) (holding that the nature of "executive decisions as to foreign policy is political, not judicial"); Oetjen v. Cent. Leather Co., 246 U.S. 297, 302 (1918) ("The conduct of the foreign relations of our Government is committed by the Cbnstitution to the Executive and Legislative-'the political'-Departments of the Government, and the propriety of what may be done in the exercise of this political power is not subject to judicial inquiry or decision.").
148. The political question doctrine thus seeks to preserve the prerogatives of the President and Congress in foreign affairs and to prevent the judiciary from interfering in matters over which it has little competence. Professor Van Alstine would upset this system to give some treaties, which he seems to admit add little value to American foreign policy goals, the attributes of statutes. This would put the courts into the role of regularly rendering decisions that might impact our international relations, a result that the Constitution is structured to avoid. Professor Van Alstine's theory would elevate treaties above the status of statutes and even constitutional provisions by demanding that the federal courts automatically enforce them in cases brought by individuals. This disruption in the constitutional structure and theories of federal jurisdiction demonstrates why the notion of two separate types of treaties, one that would be subject to the normal workings of the separation of powers in foreign affairs, and another that would have the same status as domestic statutes, is unworkable.
InI
EXPANDING THE FEDERAL COMMON LAW TO INCLUDE TREATY
INTERPRETATION
These problems with Professor Van Alstine's effort to create a species of supertreaty only serve as a prelude to more serious constitutional problems with his broader theory of interpretation. As Politics as Law suggested, Professor Van Alstine assumed that the Constitution permitted the transfer of interpretive authority from the executive branch to the courts despite the severe difficulties this presented for the constitutional text and structure. In his Response Essay, Professor Van Alstine has given this claim more content. He argues that in making certain statutelike treaties, the treatymakers have delegated to the federal courts the power to make new law with regard to that treaty. In Part III.A, I will explain why his new reliance upon doctrines of federal common law cannot justify a transfer of constitutional authority from one branch to another. Further, in his earlier work, Professor Van Alstine argued that federal courts should form some sort of relationship with a broader international community of national courts to bring global uniformity to the interpretation of certain treaties.' 53 151. Id Part II.B will critique this notion as inconsistent with basic constitutional principles regulating the exercise and delegation of federal power.
A. Van Alstine's Reliance on Federal Common Law
Professor Van Alstine argues with regard to his category of statutelike treaties that federal courts have the final constitutional authority to construe treaties. 154 He contends that in this capacity, the courts may directly contradict executive-branch interpretations and establish purely substantive norms that go beyond the mere interpretation of ambiguous treaty provisions. 55 He believes that such expansive federal judicial lawmaking draws support from the idea of the federal common law. Relying upon cases such as Erie R.R. Co. v. Tompkins, 56 which famously rejected the idea of a general federal common law, Professor Van Alstine claims that "[1]ike administrative agencies, however, federal courts may obtain the authority to develop the law through a delegation from Congress." ' To further bolster this striking claim of judicial treaty-making power, he turns to Textile Workers Union v. Lincoln Mills, 58 in which the Supreme Court identified a broad judicial power to shape substantive federal common law out of what appeared to be merely a grant of jurisdiction to the federal courts. 59 For this reason, Lincoln Mills frequently appears when a broad policy-making role for the federal judiciary is advanced. 6 Lincoln Mills does not, however, lend such easy assistance to Professor Van Alstine's effort to carve out a broad new role for the federal courts in treaty making. Lincoln Mills is often cited and discussed, usually by legal academics, precisely because it is such an extraordinary case.
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Lincoln Mills's troubling approval of judicial common-law-making authority comes close to the wholesale delegation of Congress's legislative authority to the courts that Erie sought to prevent. Erie, however, made clear that the federal courts do not enjoy the power to make general federal 154. Van Alstine, supra note 9, at 1286-94. 155. Id. 156. 304 U.S. 64(1938) . 157. Van Alstine, supra note 9, at 1284.
353 U.S. 448 (1957).
159. Section 301(a) of the Labor Management Relations Act of 1947, 29 U.S.C. § 185 (1994), had provided for federal jurisdiction over contract disputes between employers and labor organizations, without providing any substantive federal contract norms for courts to apply. Lincoln Mills, 353 U.S. at 449-50. Justice Douglas, writing for the Court, concluded that the substantive law that would apply would be federal law, and that it was "not uncommon for federal courts to fashion federal law where federal rights are concerned." Id. at 457. common law.' 62 Only Congress can make federal law by enacting legislation that undergoes both bicameralism and presentment. 6 3 These hurdles promote both the separation of powers, by ensuring that it is the legislature and not the executive or the judiciary that makes federal law, and federalism, by making national law with the power of preemption difficult to enact. The ease with which judicial decisions avoid these procedural obstacles highlights the tension between federal-common-law making and the Constitution's structural limitations on the enactment of legislation. Thus, the broad judicial lawmaking authority sketched out in Lincoln Mills has remained limited, in order to maintain the Constitution's structural checks on federal power.' 64 Following Erie's rejection of a general federal common law, courts have recognized the existence of a specialized federal common law that fills in the gaps left by statutes.1 65 Such federal common law occurs only in the limited, narrow circumstances called for by specific constitutional or statutory provisions, not in the broad manner suggested by Professor Van Alstine. Indeed, the Supreme Court recently has turned away from the broad, undefined Lincoln Mills approach in favor of relying upon state-law norms to fill in statutory gaps. 166 As the Court observed in O' Melveny & Myers v. FDIC, "[n] or would we adopt a court-made rule to supplement a federal statutory regulation that is comprehensive and detailed; matters left unaddressed in such a scheme are presumably left subject to the disposition provided by state law."' 67 Thus, it should come as no surprise that in the only case that Professor Van Alstine can identify where the Supreme Court has confronted this issue, Zicherman v. Korean Air Lines, Co., 6 ' the Court rejected the option of developing a federal-common-law rule to fill a gap in a treaty, even though it would have been quite easy for the Court to do so.
162. Erie R.R. Co. v. Tompkins, 304 U.S. 64,78 (1938) . In other words, the Supreme Court has never countenanced the type of Lincoln Mills lawmaking that Professor Van Alstine would transplant into the treaty context. Lincoln Mills cannot support a new theory of judicial treaty making for at least two reasons. First, as noted earlier, the very existence of the specialized federal common law is in sharp tension with the procedural checks on Congress's lawmaking powers. Such judicial lawmaking draws its justification only from the need of courts, in the course of deciding cases or controversies, to interpret ambiguous legislative terms or fill in narrow, unanticipated statutory gaps. In the treaty context, however, the tension between judicial lawmaking and the Constitution's procedural checks reaches a breaking point. It is not merely bicameralism and presentment that are evaded by judicial lawmaking, but also the higher twothirds requirement of senatorial approval (the same as for constitutional amendments) and the President's enhanced role in treaty initiation and ratification. The Framers imposed these supermajoritarian procedures to make it difficult for the nation to enter into treaties. 69 Allowing courts to engage freely in treaty making sends them on an even greater end-run around the Constitution's checks on the creation of federal law than does judicial lawmaking in the statutory context. Second, creation of federal common law takes place in the context of enacted statutory law, where Congress clearly intends that the courts will interpret ambiguous phrases or fill in statutory gaps. Federal common law relies upon Congress's ability to delegate rulemaking authority to other branches of government. The Supreme Court certainly has approved the delegation of such authority to administrative agencies located in the executive branch, within certain loose limits. 7° As the Court observed in Yakus v. United States,
[t]he Constitution as a continuously operative charter of government does not demand the impossible or the impracticable. It does not require that Congress find for itself every fact upon which it desires to base legislative action or that it make.., detailed determinations which it has declared to be prerequisite to the application of the legislative policy to particular facts and circumstances impossible for Congress itself properly to investigate.1 7 '
Although the Court recently has made clear that delegation has its limits,
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Congress continues to enjoy broad discretion to delegate rulemaking authority to the executive branch. Professor Van Alstine's argument, however, turns on the assumption that Congress also enjoys equally sweeping power to delegate rulemaking power to the federal judiciary. He claims that if Congress can delegate such power to the judiciary by statute, then the treatymakers must similarly be able to delegate it by treaty. 7 4 However, the underlying assumption is flawed. Delegation of rulemaking power by Congress to the judiciary differs from delegation to the executive in several crucial respects. First, unlike the executive branch, the judiciary cannot claim to be democratically accountable.' 75 Second, the judiciary does not possess technocratic expertise in specific regulatory areas, at least not in the way contemplated by Chevron v. NRDC.' 76 Since Congress's delegation power is not what Professor Van Alstine presumes it to be, the analogy between Congress and the treatymakers fails.
Regardless of whether such broad statutory delegation to the judiciary is constitutionally appropriate, Professor Van Alstine makes a fundamental error when he equates delegations by statute to delegations by treaty. As its placement in Article II suggests, and as I have argued above, the treaty power is an executive power and was widely understood as such during the Framing period.' 7 7 Professor Van Alstine cannot demonstrate that an executive power has ever been delegated outside the executive branch. Perhaps the closest he could come would be Morrison v. Olson,' 78 in which the Court upheld the exercise of prosecutorial power by an independent counsel who could be removed only for cause. Yet, even in that case, the Court emphasized that the independent counsel continued to be an executivebranch official responsible to the Attorney General and the President. 79 As far as I know, there is no example where any branch has successfully delegated part of the executive power to another branch of government and, certainly, no example where such power was delegated to the judicial branch. Delegations, when they occur, run in only one direction, from Congress to either the executive branch or, in limited circumstances, to the courts.
There are several good reasons why no such delegation could occur in the treaty context. First, a textual reading of Article II clearly indicates that an executive power to interpret treaties could not be delegated. Article II's Vesting Clause makes clear that all of the executive power is vested in the 173. Whitman v. Am. Trucking Ass'n, 531 U.S. 457 (2001) (upholding delegation of rulemaking authority to the EPA); Mistretta v. United States, 488 U.S. 361 (1989) (upholding delegation of power to establish sentencing guidelines to independent Sentencing Commission).
174. Van Alstine, supra note 9, at 1286-94. President. The President could no more delegate his treaty power outside the executive branch than he could delegate his power to negotiate treaties to Congress or his power as commander in chief to the courts. The Appointments Clause specifically provides for the delegation of appointment authority for "inferior Officers" to "the Courts of Law, or in the Heads of Departments."'" 8 According to the canon of expressio unius, this explicit creation of a separate procedural method for the exercise of the appointments power indicates that no such delegation is permissible with any other executive power. 8 ' This conclusion seems especially compelling in regard to the Treaty Clause, which sits directly adjacent to the Appointments Clause in Article II, Section 2. If the Framers had wanted to allow for the delegation of any part of the treaty power, they certainly knew how to provide for it.
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Further, the notion of delegating executive power to one of the other branches directly conflicts with the Framers' very purpose in structuring the executive branch as they did. The Constitution clearly secures all federal executive power in the President to ensure unity in purpose and effectiveness in action. One of the chief benefits of a unitary executive was that the President would bring these characteristics to the execution of federal law. By vesting the implementation of federal law in the President, the Framers would make the administration of law vigorous, expert, and politically accountable.' 83 This would appear even more important to the nation in the foreign affairs context than in the domestic. The centralization of authority in the President alone is particularly crucial in matters of national defense, war, and foreign policy, where a unitary executive can evaluate threats, consider policy choices, and mobilize national resources with a speed and energy that is far superior to any other branch. Allowing the courts and the lawmakers to disrupt this essential unity would undermine the Framers' design in unifying the executive power in the Presidency.
B. Transnational Treaty Interpretation
Professor Van Alstine's disregard of these separation-of-power principles hints at a deeper structural problem with his general approach to treaty interpretation. His earlier article on treaty interpretation articulated an even more ambitious role for the federal courts than one that relied merely on Lincoln Mills and the notion of federal treaty making. Rather 180. U.S. CONST. art. II, § 2 cl. 2.
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Cf than simply engaging in federal lawmaking, the federal courts were to invent "general legal standards to govern disparate cultural and legal traditions" as part of "an international law unification effort."' 8 Focusing wholly on the U.N. Sales Convention, Professor Van Alstine argued that federal courts should liberate themselves from the normal rules that govern the interpretation of treaties or statutes in favor of "harmony among the interpretive approaches of the domestic courts in the various member states that are charged with resolving disputes within their scope."' 85 Such "cooperation among domestic courts on an international level" would produce "'autonomous' interpretation free from the influence of national legal concepts and terminology, and even from the domestic interpretive techniques themselves."' 86 The millennial result would be nothing less than "the development of a truly transnational, substantively independent body of law."' 87 Liberation theory, it seems, has found an unexpected but welcome home in the world of international sales law.
One could view in two ways the methodology that federal courts ought to employ when performing this role. Professor Van Alstine could be making the rather modest claim that federal courts ought to examine the relevant decisions of other jurisdictions when interpreting treaties.' 88 In this respect, foreign judicial decisions would recommend themselves based on the worthiness of their logic and reasoning, rather than on any hierarchy of authority. In recent years, some Justices of the Supreme Court have even taken to citing the work of the high courts of other jurisdictions. 9 While admitting that European decisions interpret different constitutions, for example, Justice Breyer believes that "their experience may nonetheless cast an empirical light on the consequences of different solutions to a common legal problem....""' Putting aside the question of whether it makes sense in a constitutional context, a comparative approach would represent no great expansion in the way we think about interpretation. It would bear some similarity to the manner in which state courts look to the decisions of their sister states in developing the common law, the way in which federal circuit courts take account of the decisions of their sister circuits, or the approach employed by studies in comparative law.
Given the ambitiousness of Professor Van Alstine's rhetoric,' 9 ' however, an international community of autonomous interpreters seems 184. Van Alstine, supra note 7, at 693-94. 185. Id. at 701. 186. Id. at 732-33 (footnotes omitted). 187. Id. at 731. 188. See, e.g., id. at 732. 189. See, e.g., Printz v. United States, 521 U.S. 898, 976-77 (1997) A judicial role of this kind raises significant problems of constitutional text and structure. Professor Van Alstine's theory of treaty interpretation would subject the private conduct of American citizens, in a relatively unfiltered form, to the regulatory decisions of foreign or international institutions. The Constitution, however, makes no implicit or explicit provision for the transfer of federal power to entities outside of the American governmental system. As I have argued elsewhere, this principle of the conservation of federal power is embodied primarily in the Appointments Clause. 92 While much writing on this clause has focused on the balance of power between the President and Senate in the appointment of federal judges, 93 its purpose as a mechanism to conserve federal power has not received as much notice. In its recent decisions, the Supreme Court has rediscovered the Appointments Clause's broader purpose in restricting the exercise of federal power only to those officials who undergo appointment through the processes set out in the Clause.' 94 This restriction has the fundamental effect of rendering the use of federal power accountable to the people's elected representatives. Reserving the exercise of federal power only to federal appointees prevents the delegation of the authority to interpret U.S. law to international or foreign courts.
In Buckley v. Valeo, 95 the Supreme Court recognized that the Appointments Clause performed an important separation of powers role in preventing any one branch of government from arrogating to itself the power to control the selection of federal officers. In striking down [I] nterpretation of a private law convention must proceed on the basis of its 'international character.' This directive serves a separating and elevating function. That is, it suggests an 'autonomous' interpretion free from the influence of national legal concepts and terminology, and even from the domestic interpretive techniques themselves. In doing so, this mandate amounts to an express direction to interpreters to view a convention as occupying an entirely different, elevated international dimension. the congressional appointment of members of the Federal Election Commission ("FEC"), the Court held that FEC members had to be nominated by the President and confirmed by the Senate, or be appointed directly by the President, a department head, or the courts, if they were to implement federal law. 1 9 6 According to the Court, the Framers intended for the Appointments Clause specifically to prevent Congress from both enacting federal law and controlling its execution. 197 The per curiam opinion observed that the clause responded to the Framers' fears "that the Legislative Branch of the National Government will aggrandize itself at the expense of the other two branches. "' 98 In two recent cases, Edmond v. United States 99 and Printz v. United States, 2 "' the Supreme Court reaffirmed Buckley's basic idea that the Appointments Clause serves the goal of preventing Congress from transferring control over the execution of federal law to officers outside the control of the executive branch. In Edmond, the Court observed again that the Appointments Clause "is among the significant structural safeguards of the constitutional scheme." ' ' In Printz, the Court held that Congress could not delegate the power to enforce the Brady Act to state officials because such delegation would leave federal law enforcement without "meaningful Presidential control" and would undermine the effectiveness of a unitary executive. 2 " 2 "That unity would be shattered," according to the Court, "and the power of the President would be subject to reduction, if Congress could act as effectively without the President as with him, by simply requiring state officers to execute its laws." 20 3 Printz made clear that the Appointments Clause would be offended not only if Congress sought to transfer federal law enforcement to officers of its own selection, but also if it attempted to delegate that power to officials outside the executive branch and the federal government.
Id. (footnotes omitted
Printz points to the second concern animating the Appointments Clause: the general scope and execution of national power. By requiring that all those who exercise federal authority become officers of the United States, appointed pursuant to Article II, Section 2, the Constitution ensures that the federal government cannot blur the lines of accountability between the people and their officials. As Chief Justice Rehnquist wrote for the Court in Ryder v. United States: "The Clause is a bulwark against one branch aggrandizing its power at the expense of another branch, but it is more: it 'preserves another aspect of the Constitution's structural integrity by preventing the diffusion of the appointment power."' 2 0 4 Ryder reinforces the link that Buckley v. Valeo first made clear between the Appointments Clause and the exercise of federal power. In rejecting the idea that Congress could appoint individuals who would not be officers of the United States but could still exercise federal power, the Ryder Court observed: "We think [that the Appointments Clause's] fair import is that any appointee exercising significant authority pursuant to the laws of the United States is an 'Officer of the United States,' and must, therefore, be appointed in the manner prescribed by [the Clause.]" 2 5 Individuals appointed by Congress, therefore, did not qualify as officers of the United States and could only perform duties which do not involve enforcement of federal law.
The Supreme Court's general Appointments Clause analysis can be captured in three steps. First, the Court asks whether the authority in question involves the administration or enforcement of public law. If so, then the Court asks whether the individual who enforces it "exercises significant authority pursuant to the laws of the United States ... ."' If these first two questions are satisfied, then the official in question must be an officer of the United States appointed to office pursuant to the Appointments Clause. No federal power can be enforced by anyone who is not an officer of the United States. In reading the Appointments Clause so broadly, the Court seeks to fulfill the Framers' efforts to guarantee that the people could hold those who administered the laws responsible for their actions. The Court observed in Freytag v. Commissioner, another Appointments Clause case, that "[t] he Framers understood... that by limiting the appointments power, they could ensure that those who wielded it were accountable to political force and the will of the people. 20 7 A centralized appointments process prevents the federal government from concealing or confusing the lines of governmental authority, and as a result, allows the electorate to hold its officials accountable.
In addition to providing the basis for a centralized appointments process, two other elements of the constitutional structure support the Appointments Clause's careful husbanding of federal power. First, Article II's creation of a unitary executive demands that all officials who execute federal law must be subject to the direction and control of the President. Regardless of whether one follows a formalist or functionalist theory of the separation of powers, transferring federal power wholly outside the executive branch would violate the vesting of all executive power in the President and undermine accountability in government. 2 8 Members of the electorate could not hold accountable officials who stand completely outside the structure of American government. Second, the nondelegation doctrine places limits on the ability of the government to transfer power. As the Court has recently clarified, the nondelegation doctrine prohibits Congress from delegating rulemaking authority to another branch unless it has stated intelligible standards to guide administrative discretion. 20 9 Delegating lawmaking power totally outside the federal government would prevent the courts, Congress, and the public from monitoring whether the delegated authority was being exercised consistent with legislative standards.
Professor Van Alstine's defense of the delegation of the power to interpret federal law to foreign courts contravenes these structural principles. There can be little doubt that if American courts were bound to follow foreign judicial decisions, they would be conceding substantial federal authority. This authority would be akin to, or even greater than, the deference that federal agencies enjoy under Chevron v. NRDC for their interpretation of ambiguous statutory law. 21 Indeed, if this were not the case, and if Professor Van Alstine were claiming that no hierarchical rule required federal courts to follow foreign judicial decisions, then his approach would merely be an argument that American courts simply pay more attention to foreign decisions for their persuasive effect. For Professor Van Alstine's autonomous community of interpreters to truly build a unified, workable, and harmonious system of international treaty law, there must be some rule that requires American courts to give precedential effect-identical at a minimum to the type that applies within a common law system-to earlier decisions of another jurisdiction. Granting foreign courts such authority would vest them with an important measure of federal power, one that affects the private rights and duties of American citizens. This, however, would also vest foreign courts with sufficient federal authority to bring them within the rule of Buckley v. Valeo and its progeny.
Following Buckley, under the Appointments Clause, anyone who possesses the power to interpret and execute federal law must be an officer of the United States. Foreign judges, though, do not undergo presidential nomination or senatorial consent, even as they exercise significant federal power by dictating the interpretation of a federal treaty. They would not be responsible to the American political system, nor would they have to adapt their exercises of interpretive authority to federal constitutional or statutory principles. Indeed, the traditional methods that would come into play to correct an undesired interpretation of the law-appellate review or legislative overrule-would prove unavailable.
As the federal judicial system would be required to follow Professor Van Alstine's rule of deference to foreign judiciaries, even the Supreme Court would be forced to defer to foreign treaty interpretations. Further, Congress apparently could not enact a normal statutory override to correct unwanted interpretations; only a treaty amendment would do. Not only would an amendment have to garner the higher supermajority approval needed for treaties, but it would also have to receive the approval of our treaty partners, which would be many in number for the type of multilateral treaties Professor Van Alstine has in mind. To be sure, Professor Van Alstine might argue that Congress could pass a statute, under the last-intime rule, 2 " which would supercede the interpretation of a treaty, but this action would actually amount to a domestic repudiation of a treaty commitment, rather than an amendment of the treaty itself. It would substitute American unilateralism for the international uniformity and harmony that Professor Van Alstine seeks.
The difficulty in changing the interpretation of a treaty only underscores the constitutional problems with Professor Van Alstine's approach. His theory seeks to effect a double delegation: first, the transfer of treatymaking authority to the federal courts, and second, the transfer of this function to foreign and international courts. Both delegations raise serious constitutional difficulties. The first would represent an unwarranted expansion in the role of the federal judiciary in the making of federal law. The second would evade the Constitution's strict centralization of the implementation and interpretation of federal law in officers of the United States who are accountable to the electorate. While Professor Van Alstine's approach may lead to better policy making concerning private commercial treaties, this prospective benefit cannot justify a rearrangement of the separation of powers and the allocation of the foreign powers called for by the Constitution.
CONCLUSION
Politics as Law has had the good fortune to outlive its subject. It began by discussing whether the political consensus in favor of a national missile defense could survive the terms of the ABM Treaty. It argued that the President could deploy a system by exercising any number of treaty powers, ranging from termination to interpretation. As the latter had received limited scholarly attention, Politics as Law examined how the separation of powers applied in the treaty-interpretation context. Traditional methods for interpreting the Constitution, such as focusing on its text, structure, and history, made clear that the power to interpret treaties vested in the President alone. Thus, I concluded, if the President wanted to deploy a national missile defense, he could unilaterally interpret the ABM Treaty as not prohibiting a limited system designed to destroy a limited number of missiles launched by rogue states.
Although President Bush mooted the issue by terminating the ABM Treaty on December 13, 2001,212 Professor Van Alstine's response demonstrates that the debate lives on. He argues that certain classes of treaties, such as those governing private commercial transactions, create individual rights and that their interpretation therefore lies within the province of the federal judiciary. In short, his response equates treaties to statutes and attributes to them all the rights and privileges that pertain to domestic legislation. As his discussion of private commercial law treaties shows, Professor Van Alstine would further allow this interpretive authority to flow from U.S. courts to foreign and international courts, all in the name of international harmonization. Professor Van Alstine seeks nothing less than the mother of all delegations.
As I have argued here, that vision of treaty interpretation suffers from serious flaws. Equating treaties with statutes does violence to the separation of powers and federalism, the Constitution's two fundamental structural limitations on the authority of government. It would allow the treatymakers to escape the Constitution's careful limitations on Congress's powers, and it would represent a serious invasion of the President's constitutional authority in foreign affairs. The shortcomings of his approach are amply demonstrated by its need to divest the President of his unilateral treaty-termination authority, which (as the lack of criticism of President Bush's termination of the ABM Treaty shows) is widely accepted. justification of a plenary judicial treaty interpretation on the basis of the delegation doctrine similarly fails for textual and structural reasons. The Constitution simply has never been read to permit the delegation of an executive power to another branch of government. Finally, Professor Van Alstine's theory supporting the transfer of interpretive authority outside the American government has no basis whatsoever in the Constitution. Indeed, such delegation would violate the basic constitutional structures that regulate the exercise of power by the federal government.
Despite the disappearance of the ABM Treaty, this debate is anything but academic. At the time of this writing, one of the most heated international legal issues involves the legal status of detainees captured in the war against the al Qaeda terrorist network and the Taliban forces that harbored it. Under common article 2 of the Third Geneva Convention of 1949 ("Convention"), if state parties engage in an international armed conflict, members of their armed forces taken in combat are accorded prisoner of war ("POW") status. 213 Certain volunteer and militia forces associated with a state party are similarly entitled to POW status, so long as they fulfill four basic conditions: they are under responsible command, they wear a recognizable insignia, they bear their arms openly, and they obey the laws of war. 214 If entitled to POW status, al Qaeda and Taliban prisoners would enjoy the same conditions and rights as members of regular armed forces in a conventional state-to-state war, including specified standards for detention and recreation as well as the right to be released at the end of the conflict.
As this Essay and Politics as Law make clear, however, the President has the constitutional authority to interpret the Convention to find that al Qaeda and Taliban members are not entitled to POW status. On February 7, 2002, the White House announced that President Bush had exercised precisely this authority while also deciding as a policy matter to treat the detainees in a manner consistent with the Convention. 2 15 The President's reasoning could run thus. First, the al Qaeda terrorist organization is not a nation state, and therefore it could not and did not sign the Convention. Since, under article 2 of the Convention, the Convention applies only to international armed conflicts between state parties to the agreement, 216 it simply does not govern the treatment of al Qaeda prisoners. Second, even if the Taliban militia were the regular armed forces or militia of Afghanistan, they did not fulfill the four basic conditions for POW status enumerated above. The latter reading would be based in part on the facts available to the President concerning the manner in which the Taliban organized itself and conducted itself on the battlefield. It seems clear that the political system accepts that President Bush enjoyed the power to interpret the Geneva Convention in this manner. This acceptance is suggested by the fact that, as far as I could tell, no members of Congress took to the House or Senate floor, or held committee hearings, to question the President's authority to make this decision on behalf of the United States. This Essay and Politics as Law provide a theory rooted in the text, structure, and history of the Constitution by which the President could exercise this unilateral power. Professor Van Alstine's approach, however, would yield a far more confusing and undesirable result. It is clear that the Convention, by its text, purports to establish rights for individual POWs. Professor Van Alstine, therefore, would find that federal courts could adjudicate the legal status of enemy prisoners and potentially issue decisions that conflicted with the President's interpretation and interfered with his ongoing conduct of the war against terrorism. He might even countenance deference to international organizations, such as the International Committee on the Red Cross, which has interpreted the Geneva Convention differently than the President." 1 7 Following Professor Van Alstine's approach, a federal court could determine al Qaeda and Taliban prisoners to be POWs, even though doing so would interfere with decisions made by the President, as commander in chief, regarding the manner in which to detain prisoners captured on the battlefield, the resources to devote to their detention, the amount of security to assign, and even whether to release still-dangerous prisoners once the fighting in Afghanistan has ended. The Supreme Court long ago recognized that such matters should rest solely in the discretion of the President, as it has found that U.S. courts have no jurisdiction over the detention of enemy aliens held outside the United States. 1 8 This Essay has demonstrated the severe constitutional problems with an approach to treaty interpretation that would force the federal courts to interfere with the executive branch's primacy in foreign affairs. The current controversy over the Geneva Convention illustrates the reasons why, as Politics as Law demonstrated, the Constitution vests such authority in the President. It is the President who must interpret treaties as part of the day-to-day conduct of foreign affairs and as part of his constitutional responsibility to fulfill the nation's international obligations while also protecting its security. An effort to transform treaties into statutes, to delegate the power of their interpretation to the federal courts, and then to require deference to foreign and international organizations, only threatens to interfere with the President's ability to perform his core functions in foreign affairs. I hope that Politics as Lav will continue to live on in its explanation of the dangers of pursuing a legalistic approach to international politics, an approach which, unfortunately, Professor Van Alstine's response typifies.
